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BCTYII JIO ONEPAIIIMHOI'O ITPABA

AHoTanisi. Y cTaTTi AOBENEHO, 10 MDKHAPOIHE TYMaHITaApHE MPaBO/IPaBO
30pOMHUX KOH(QUIIKTIB TMOKJIMKAHE OOMEXKHTH 1 TOJIETIIUTH, HACKUIBKH I1€
MOJKJIUBO, HEIIACTS BIMHW, TPOBOASYM KOPJAOHH MK THM, IO JO3BOJICHO
(3aKOHHO), 1 TUM, 110 3a00POHEHO, TOOTO BU3HAYAE TUCIUILIIHY BIHHHU.

BcranoBieHo, 110 3a CBOEI0 MPUPOJIOI0 JUCHMIUIIHA BIMHM € 3BHUYANHUM
paBoOM, sIKe 0a3yeThCs HAa MPAKTHUIll BEACHHS BiifHHU, IO CKJajacs y 3BHYAsX. 3
4acoM JUCIMIUTIHA BiMHHW BCe OLIbIIIE OKPECIIE CBiM MpeaMeT MPaBOBOTO
peryJitoBaHHs, HacamIepel] CTOCOBHO MIJATOTOBKHM, OpraHizaiii, IpOBEACHHS
oreparliid, 3aCTOCYBaHHS BIACHK (MIAPO3MAUIIB), @ TAKOX 3aXHCTYy IMBUIBHOTO
HACEJICHHsI, YYaCHUKIB 1 )KepTB 30pOMHOr0 KOHQIIIKTY.

OOrpyHTOBaHO, 1110 BUHUKHEHHS JUCIUIUIIHU BIHU — HE CTIOHTAHHE SBUIIIE,
a MBU/IIIE 30008’ A3aHHS MIAMOPSAKOBAHUX BIMCHKOBUX MIAPO3IUTIB YMHUTH JIUIIIE
3aKOHHI [ii MiJ] YaC BUKOHAHHS MOCTABJICHOTO 3aBJaHHA. Y CHIIIHICTh MaOyTHIX
omepariii (00OWOBUX Jiil) 3aJIEKUTh BiJl MOXJIMBOCTI IHTErparlii 3acTOCyBaHHS
MDKHApPOJHOrO T'yYMaHITapHOrO MpaBa/mpaBa 30pOMHUX KOHQIIIKTIB y MPOLECH
NPUIHSTTS PIlIEHb OMEPATUBHOIO 1 TAKTUYHOTO PIBHIB, a TAaKOX OONOBI HaKa3W
mijg 4vac OoMOBUX JiM, IO JacTh 3MOTy CTBOPUTHM HEOOXIJIHI YMOBH ISt
JOTPUMaHHS TIpaBa BiWHU, SIK€ BPaxXOBYIOTH IIiJ] Yac MPOBEAEHHsS omepariid. J{ms
ILOTO HEOOX1HO MPUNHATU HU3KY JOJATKOBUX 3aX0/lIB, TAKUX SIK TPU3HAYEHHS Ta
HiATOTOBKY OC10, y TOMY YHUCII IOPUAUYHHUX PATHUKIB y 30POMHHUX CHJIAX, @ TAKOXK
3a0€3MeUnTH PO3TAIlyBaHHS BIMCHKOBUX IMIAPO3UTIB Y TAKUX MICIISX, /1€ BOHU HE
CTBOPIOIOTH 3arpo3u AJig 0cid Ta 00’ €KTiB, 1110 Nepe0yBaOTh MiJl 3aXUCTOM.

B crarTi HaBemeHa mMeTa omepaliiHOro Mpapa, sSKa IoJIArae B MiHiMizarlii
HETaTUBHMX T'yMaHITApHUX HACIIJKIB, MPAaBOBOMY 3a0€3IMEUEHHI MiATOTOBKHU Ta
OOMOBOr0 3aCTOCYBaHHSI BIMCHK y 30pOMHOMY KOH(IIIKTI, 3a0€3MEeUEHHI 3aXUCTY
YYaCHUKIB 30pOMHOr0 KOHQITIKTY.
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BonHouac, HaykoBuil i1HTEpeC OTPUMAHUX pE3YNIbTATIB CIPUATUME
BUPIMIEHHIO MUTAHHS MIPaBOBOT0 3a0€3MEUCHHS IJIAHYBAHHS Ta BEICHHS CYYacHUX
BICBKOBUX ONEpaIiii 3 JOTPUMAHHS HOPM 1 NPHUHIMIIB MIDKHAPOIHOTO
IYMaHITApPHOTO IpaBa/mpaBa 30pOMHUX KOH(IIKTIB, IO IEPETBOPIOETHCS HAa
KOMIUIEKCHUW TIpOIleC 1HTEerpaimii HOpM TipaBa BIHHM B OIEpaliifHe MPaBo
(Operational law).

JloBeneHo, 10 omepaliiiHe MpaBO Ma€ CTATH 3aMOPYKOI 3alPOBA/IKEHHS
TaKuX IMTA0HUX TMpoLEayp, fAKi 3a0e3meuyBaTUMYTh PO3POOJICHHS BIHCHKOBHX
IUIAaHIB 1 HAKa3iB 3 HAJIEKHUM Ta €()EKTUBHUM BHKOPHUCTAHHSIM HOPM IIpaBa
30pOMHUX KOH(IIKTIB B ONEpariitHiil mpakTuili (MpaKTUIill BeJeHHs O0MOBUX JTiH),
1110 3MEHIIYBaTUMYTh TAKUM YMHOM HACI1JKU 30pOMHOr0 KOH(MIIKTY AJIs THX, XTO
Oepe ydacTb y O0HOBUX JTisIX a00 BKE MPUTTUHUB 11€ POOUTH.

Kirwo4yoBi cJjoBa: BilicbkOBe IIpaBO, 3aXHCT I[MBUIBHOIO HACEICHHS,
30poiHUI KOH(IIIKT, MIXKHAPOJHE T'yMaHITapHE MpaBo, olepauiiiHe mpaBo, MpaBo
30poiHUX KOH(DIIKTIB, MATOTOBKA, OpraHi3allis Ta IPOBEACHHS OMNepallii.
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INTRODUCTION TO OPERATIONAL LAW.

Abstract. In the article, it is proved that international humanitarian law/the
law of armed conflict is designed to limit and alleviate, as far as possible, the
misfortunes of war. It draws boundaries between what is permitted (legal) and
what is prohibited, that is, it defines the discipline of war.

It is established that by its nature, the discipline of war is customary law
based on the practice of warfare established in customs. Over time, the discipline
of war further specifies the subject matter it regulates, primarily with regard to the
preparation, organisation and conduct of operations, the use of troops (units), as
well as the protection of civilians, participants and victims of armed conflict.

It is proved that the discipline of warfare is not a spontaneous phenomenon,
but rather an obligation to perform only lawful actions in the course of the task
assigned to subordinate military units. The success of future operations (combat
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actions) depends on where and how the application of international humanitarian
law/law of armed conflict should be integrated into operational and practical
decision-making processes, as well as into combat orders during combat
operations. This will create the necessary conditions for compliance with the law
of war, considered during operations (combat operations). This requires a number
of additional measures, such as appointing and training personnel, including legal
advisers in the armed forces, as well as ensuring that military units are located in
places where they do not pose a threat to persons and objects under protection.

The article reveals that the purpose of operational law is to minimise
negative humanitarian consequences, provide legal support for the preparation and
combat use of troops in armed conflict, and ensure the protection of participants in
armed conflict.

Moreover, the scientific interest of the results obtained will contribute to
resolving the issue of legal support for planning and conducting modern military
operations in compliance with the provisions and principles of international
humanitarian law/law of armed conflict, which transforms into a comprehensive
process of integrating the provisions of the law of war into operational law.

It is proved that operational law should become a guarantee for introducing
headquarters procedures that will ensure the development of military plans and
orders with the proper and effective application of the provisions of the law of
armed conflict in operational practice (the practice of conducting combat
operations), thereby reducing the consequences of armed conflict for those who are
participating in combat operations or have already ceased to do so.

Key words: military law, protection of civilians, armed conflict,
international humanitarian law, operational law, law of armed conflict, preparation,
organization and conduct of operations.

ITocTanoBka npodJiemu

VY npaui “IIpo npaso BiiiHu 1 Mupy” ['yro I'pouiii onucye, “dki aii 1 10 AKUX
MEX MOKJIMBI, 10 SIKUX MPUHOMIB JJO3BOJICHO BJaBaTHUCS Ha BilHI, a TAKOX Te, 110
JOTPUMYETHCSI TYT camMO €000, a IO — B CWIYy MOMNEPEAHbOT OOIISTHKY ,
3BEpTAOYM yBary Ha Te, 10 “‘He MOXXHA HABOJUTH SIK 3allepEyeHHs, 10 TaKOTO
poay HisiHHS, SIK BOMBCTBO BOpOra, JJig TOrO, XTO CIOHYKAa€ BIAMOBIIHY OCOOY
BYMHHTH 3JIOiAHHS, € 3aKOHHUM. JIOMy J03BOJICHO BHKOHATHU Ii¢, ajle HE TAKHM
criocoboM” [1, c. 667]. dinocod BBaxae, MO “IbOr0 CTOCYETHCSA TaKOXK MPABHIIO,
M0 HE CJiJ IHIIOTO HI MPUMYIIYBaTH, HI CHOHYKaTH pPOOUTH Te, 10 HoMy
3a0opoHeHo”. AHami3yrouu 3a3HadeHe, ['yro ['poiiii HAaBOAWTH MPUKIAINA TaKUX
BUITAJIKIB: KOJIM IiIIaHUI HE MOXKE€ BOMBATH CBOT'O Iapsi, ado 3/1aBaTu MicTa 0e3
3arajibHOi 3roau, abo rpadyBaTu TpoMajisgH, a00 CIOHYKATH MiJJIaHOTO, SKUN
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nepedyBae B MOJAIOHOMY CTaHi, 00 KOXKEH, XTO IOJa€ 1HIIOMY MPHBIJ CKOIOBATH
3JI0YMH, TOM caM BUHEH Y 3J104uHi [ 1, c. 667].

Oxkpecnena mosumis ['yro TI'pomis B cydacHOMYy MDKHapOZHOMY
r'yMaHITAPHOMY TIpaBl BTUIeHA B HOpMax JKEHEBChKMX KOHBEHLIW MpPO 3aXUCT
xKepTB BiitHM Bim 12 cepmas 1949 poky 1 TpbOX OAATKOBUX MPOTOKOJAX,
npuitaatux y 1977 ta 2005 pokax, CrpsMOBaHUX Ha 3aXHUCT OCi0, 110 HE OepyTh
y4dacti (a00 mpunuHWIK OpaTu y4acTb) y OOMOBHX JiX, Ta OOMEKEHHS 3aC00i1B 1
METO/I1B BEICHHS BIMHU.

3a 200 pokiB 50 Toro MaitOyTHi BUMOru JKEHEBCHKMX KOHBEHIIIN Ta ix
JOJTATKOBUX MPOTOKOJIB YacCTKOBO BPaxOBYBajdu B apMIHCBKHX MITadax
TOrOYaCHUX apMiil yaciB ¢paHIly3bKUX PEBOJIIOIIMHUX BiifH, KOJIW Te€HEpaJl-Maniop
Jlyi-Anekcannp beptee OyB mpu3HaUeHHWI HAYadbHUKOM IMTa0y (paHIy3pKO1
apwmii B Itamii (1795) Ta cTBOpHB crieliaibHy rpymny mTabHuX odinepis, JiSIbHICTH
SIKHX TTOJICTIIIYBaJia HOro poOoTy 3 ynpasiliHHS Bilickkamu [2, ¢. 9—10].

[IIta6 MaB TpH YaCTUHU: MEpIla YaCTHHA OyJia HAHOUIBIIOO 1 CKIIaganacs i3
TPHOX MIAPO3ALTIB, OYOJIOBAHMX TOJKOBHUKAMH, OJWH 3 HHUX BIANOBIIAB 3a
nepecyBaHHs BIMCBbK, pEeKUM TA€MHOCTI, JTOBEACHHS HaKa3iB TOMIO, IPYruil — 3a
pO3KBapTHpyBaHHs OdinepiB MmTady, OXOpOHY ITady, MOCTavYaHHS Ta IIMHUTAI,
TPETI — 3a MUTAHHS MOJOHEHUX Ta JIE3EPTUPIB, PEKBI3UIIIIO, MPU30B HA CIIYXKOY,
BOEHHI pajiy, MpaBoOBE 1 HOpMaTUBHE 3a0e3neueHHs. Jpyra yactuna mraly Oyna
MEHIIIOI0 Ta BIJMOBiJaJia 3a BIMCHKOBI IMOJLOBI TaOOpHW, Mapili BIHCBK Ta iXx
pO3KBapTUpyBaHHs. TpeTs yacThHA MTa0y Ha 4Ol 3 TEHEpaJioM, Maja 3aBJaHHS
3aI0BOJILHSATH IMOTPEeOH apMii B pO3BIALI Ta BIiCbKOBHX KapTax [2, ¢. 9-10].

Hesnog3i Ilpycis cTBopuiia cxoxy mTaOHy cucremy. llepmumm ictTopuuHuM
NPUKJIAJIOM BpaxyBaHHS HOPM TpaBa BIMHU B XOJ1 IUTAaHYBaHHS BOEHHUX ii
MOKHa BBa)kKaTu WTaOHY IisnbHICTH [Ipychkoi apmii (1806), BiAMOBIAHO A0 SAKOI
ToroyacHuil I'eHepanpHuil 1WITad MOAUISIBCA HA BIANOBIAHI BIAAUIA 332 TpbOMa
tearpamu: cxigHuM — [Ipyciero, nenTpansauM — Cinesiero 1 [lonpiero, 3axiTHUM —
Becrdamniero.

Kapn ¢oun Knayszesiny y mpami “Ilpycis B 1806 pori” posmnoBigaB mpo
JUSJIBHICTh camMe IUX TPhOX BIJJIUIIB, sIKa MOJsiraja B TPEHYBAaHHI Ta MiJTOTOBI
odinepiB mTaldy, mo mnepedyBaiu MPU HUX, Y BUBUCHHI T€ATPiB BOEHHUX il Ta
PpO3pO0JICHH] JJ1s1 HUX BIJIMOBIAHUX OMEPATUBHUX IJIaHIB. [Ipuaiisiam yBary Takox
“BHUIIOMY BUEHHIO IPO MICLEBICTH’, TOOTO CyMIIIl TAKTUKHU, CTPATETrii Ta reoiortii,
a TaKkoXX BUBYEHHIO odiriepamMu 1CTOpii MOIMepeaHiX KaMITaHii, SKi BEJIUCS B IMX
paionax [3, c. 35]. Bomgnouac aBTOp mpaii 3a3HayaB, IO PO3POOJICHHS
OTIEpAaTHUBHHUX IJIAHIB YaCTO OYJI0 UTFO30pPHUM, OCKUTBKY HE MPUBOIWIO JI0 KOTHUX
3aX0/I1B YA BUCHOBKIB.



JlocBin icmaHo-aMepuKaHChKOT BiiHM 1898 poky 3yMOBUB HEOOXITHICTH
pedopmyBanns apmii CHIA — cTBOpeHHs BIaCHOI Bepcii MPYChbKOT0 FreHEPATbHOTO
mtaly, BOPOBAKEHHS 3arajJbHOBIACHKOBOI OCBITH 151 oiriepiB. Y MIKBOEHHHM
nepiojg B aMEPUKAHCHKUX BIMNCHKOBHX akajeMisix OyJio 30CEpe/PKEHO yBary Ha
3aCTOCYBaHHI I[EHTPAI30BaHOI cHCTeMH ymhpaBiiHHA. [Ipu 11bOMy BUXOBaHHIO
JiepcTBa y MaOyTHIX KOMaHAUPIB BEIIMKUX BIMCHKOBUX (POpMYBaHb MPUILISIN
Maj0 yBarW, HaTOMICTh 0arato 4acy NpPHCBSYYBAIH PO3BUTKY MEHEIKEPCHKUX
SKOCTeH (K y Oi3Heci) Juisi BUKOHAHHS 3aBlIaHb 3 MOOuTi3aIi, GyHKIIOHYBaHHS
BIMCHKOBHX OpraHiB (3a0e3MeueHHs] MOBCSKICHHOI ISUIBHOCTI), 3a0€3MeUeHHIO
BIiCbK Ta opraxizaifii mocradanHs. Came TOMY BUITYCKHHUKH aKaJeMii Kparie
po3yMinu HayKy yrpasiiHHs (Science of Management), Hi>k MucTelTBO BiliHU (Art
of War) [2, c. 9-10].

Bukman ictopii cydacHOro MI>KHApOAHOTO TYMaHITapHOTO TpaBa MPHUHHATO
nourHatu 3 24 yepBHa 1859 p., konu nia cenuuieM Conbdepino B IliBHiuHIM [Tanii
BimOymaca HaiOinpma y Jpyriid BifiHI 3a He3anexHIicTh Iramii OuTBa MIX
BiliCbKaMu (hpaHKO-CapIMHCHKOT'0 aJIbSHCY Ta aBCTPIMNCHKOIO apmieto. ['ymaHiTapHi
HACIIIKMA Ha ToJl 0010, a TaKOXK y PO3TAIIOBAHUX IMOOJIU3Y HACEICHMX ITyHKTaX
OyJM >KaxJIMBUMU (3TUIIUIUCS KUIbKA JECATKIB TUCSY MOPAHEHUX Ta 3aruOJInX
conjatiB 3 000X ctopiH). CBIAKOM IMX MOMIM CTaB >KEHEBCHKUU MIINPUEMEIIH
Anpi JlfoHaH, SKWA, BpaXEHUW CTPaKIAHHAMH TOPAaHEHUX, TMOKHHYTHUX 0€3
MEJMYHO1 JOTIOMOTY Ha IMOJi 000, HaMaraBcs pa3oM 13 MICHEBUMHU MEIIKAHIISIMHU
OpraHizyBaTH HaJlaHHAd MEAMYHOI JONOMOTHM BCiM, XTO il morpedyBaB. Ha ocHOBI
cBOiX BpaxkeHb A. [lroHan y 1862 pomi omy0iikyBaB kHUry “Croragud mpo
Conbepino”, B sikiit chopmMyIiIOBaB JIBl OCHOBHI MPOIO3HUIIIi: YKIACTU IOPUIAYHO
000B’SI3KOBY KOHBEHIIIIO, 1110 HAJaBaTUME 3aXUCT MOPAHEHUM Yy IFOYMX apMisX, Ta
CTBOPUTH HAIlIOHAJbHI TOBAapUCTBA, $KI B MHUPHUH dYac MOrJIM O TrOTyBaTH
nepcoHal i MaTepiajabHI PECYpPCHU 10 HaJlaHHS JOMIOMOTHY MOPAHEHUM 1 XBOPUM ITi]T
yac BIHM, TIATPUMYIOUYH 3yCUIIIS BIMCBKOBUX CaHITapHUX CIyXO0 [4, c. 8].

Bxxe B cepnni 1864 poky Oyno mpuiiHaTo nepiny KeHEeBCbKY KOHBEHIIIIO
PO TOJIIIIEHHS J0J1 TOpaHeHux y Aitouux apMmiax. [puitasatrs Konsenii 1864
p. 3amMoyaTKyBaJio PO3BUTOK TAaKOTO HAMpsIMy CY4acHOTO MDKHAPOIHOTO
T'YMaHITaApHOTO TIPaBa, K 3aXHUCT KEPTB 30poriHUX KOHGIIKTIB (paBo JXKeHeBn).

Ilepma 1 apyra [aazpki MupHi KoHpepenmii 1899 Tta 1907 copusiau
CTaHOBJICHHIO Ta PO3BUTKY MIDKHApPOJHOTO TyMaHITapHOTO MpaBa SIK OKpeMoi
CaMOCTIMHOI Tajy3i MIKHApoaHOro ImyosiyHoro mpaBa. be3 cymHiIBY, Bci
nepesiyeHi 1ICTopuyHi (akTH B Pi3HI YacH BUPIMIAIBHO BIUIMHYJIM HAa BU3HAYEHHS
3ac00iB Ta MPUHOMIB, JO0 SIKUX JI03BOJIEHO OyJ0 BAaBaTHCA Ha BiiHI, CIOCOOIB
HiATOTOBKU 1 TPeHYBaHb IITAOHUX OQILEpiB 3 BUBYEHHS TE€AaTPiB BOEHHUX Iid Ta



pO3pOOJICHHsSI BIATOBIIHUX OINEPATUBHUX IIJIAHIB, 1 HApEIITi MPaBWI 3aXUCTY
KEPTB 30pOHHOr0 KOH(DIIKTY.

Ha cporoani mixHapojHe TyMaHITapHE TIPaBO/MpaBo 30pOMHNX KOH(]IIKTIB
3aCTOCOBYIOTh Yy pa3l BUHUKHEHHS 30poHMHOro KoHGmikTy. Jlep>kaBu CTBOPHIU
jioro, 1mo0 BCTAHOBUTHM II€BHI MEXKI Ha HACUJIBCTBO MijJ Yac BIMHU, OOMEKHUTH
CTPKJAHHS, 3aXUCTUTU >KEPTB BiMHM Tomo. OAHUM 3 OCHOBHUX Yy TIpaBi
30poMHUX KOHQIIKTIB € MNPUHLUMI “BIANOBIIANIBHOCTI KOMaHJIyBaHHS a0o
iepapxiuHOi (KOMaHHOT) BIIMOBIATBLHOCT] Y MPOIEC] MPUIHATTS PIIICHb IiJ] Yac
OoioBux Aii”’. Ha Ham morisa, HOPMU MIKHAPOAHOTO T'YMaHITapHOTO
npaBa/mpaBa 30pOMHMX KOH(IIIKTIB MarOTh OyTH IHTETPOBaHI y MPOIECH
NPUAHATTS PillIeHb OMEPATUBHOTO 1 TAKTUYHOT'O PIBHIB, a TAKOXX OOMOB1 HaKa3W Ta
pPO3MOPSKEHHST T Yac BeIeHHS onepariii (OoioBux 1iif). [HTerpamiss mae
BiIOyBaTHCS 13 3aMIPOBAKEHHSM 1 PO3BUTKOM BiMIOBITHOTO 1HCTUTYTY B CUCTEMI
BICBKOBOrO TpaBa YKpaiHM — I1HCTUTYTY OIEpaliiHOro ImpaBa. 3a3HayeHid
IpOOJIEMATHITI PUCBSIYCHE 1€ TOCITIKEHHS.

AHaJIi3 0CTAHHIX JOCTIIKEeHb 1 myOJiKkamii

HopmartuBHO-BH3HAUEHUHN CMOCIO 3HEMIKOMKEHHS MPOTUBHUKA Mae OyTH
BpaxoBaHUM omepaliiHuM mpaBoM (abo mpaBom omepariiiid, Operational law), mo
nependavyae 3aCTOCYBAaHHS SIK MPUHIMUINB 1 HOPM MIKHAPOAHOTO T'YMaHITapHOTO
npaBa/mpaBa 30pOMHUX KOH(QIIIKTIB, TaK 1 HOPM I1HIIMX MDKHApOIHUX JOTOBOPIB
patudikoBannx BepxoBHoro Pamoro Ykpaiam. 3 orisgy Ha 1e icHye morpeda B
JOCJIIJDKCHH] MHUTaHb, TMOB’SI3aHUX 13 3araJlbHUM PO3YMIHHSM CYTHOCTI TOHSTTS
oTeparliifHoro mpasa, HOro mpeaMera i METoly MPaBOBOTO PETYINIOBAHHS, TKepe
MOXOJIPKCHHSI, peajizailii HopM il 4ac TulaHyBaHHsS omepairii (0oHoBuX i) Ta B
XOJIl 3aCTOCYBaHHS BIMCBK (CHi), sIKi B ymMoBax 30poilHOi arpecii pociiicbKoOl
denepartii nporn YKpaiHU IMOCIIalOTh Ba)KJIMBE MICIIE B CHUCTEeMI 3a0e3IeUeHHS
HaIllOHAJILHOI 0e3MeKH Ta 00OPOHHU JICPKABH.

Merta crarri
Mera nociiKeHHs — HAyKOBO OOIPYHTYBATH 3MICT OINEpaLliHOrO MpaBa siK

BIJITIOBITHOTO MIXKTaTy3€BOTO 1HCTUTYTY B CHUCTEMI BIMCHKOBOTO IpaBa YKpaiHW,
BU3HAYUTH (YHKINT oOmepariifHoro ImpaBa B yMOBax BIMHM 3a HE3AJICKHICTh
VYkpainu.

OcHoBHUIT MaTepiaja cTaTTi
B ykpaiHChkiil HayKOBil ayMill mpoOsiema IHTerparlii onepariiHoro mnpasa
(B1IICbKOBO-OMEpalifHOr0 MpaBa) B CUCTEMY BIHCHKOBOIO MpaBa BUCBITIEHA Yy



npausx I. B. ABgommuna, I1. I1. boryupkoro, O. O. I'ymnuna, B. M. TTammHchKoro
Ta IHIIUX.

Ha choronni BUHMKa€e MUTAHHS MPUPOJU OINEPAIIHHOTO MpaBa, HOTO TeHE3H
B HaIllOHAJIbHOMY 3aKOHOJIABCTBI, (hOpMHU, 3MICTY, (QYHKIIII, MPU3HAYCHHS TOIIIO.
[TosiBa pi3HOMAHITHUX 1/I€¥ MO0 1HTErpallii MpaBa Ta KOHIICMIIH HOro po3yMiHHS
CTaJli CBOEPIJIHOIO MApaJUTrMOI0 HAYKOBOTO Mi3HAHHA y cdepl HPUCIPYICHIII,
ajpke B 0araTboX KpaiHax Ta MDKHApOAHUX OE3MEKOBHX OpraHi3aliiX HOPMaTHBHI
aKTH, 10 BCTAHOBIIOIOThH IMIJICTABM # YMOBH 3aCTOCYBAaHHA CWJIM T dac
30pOMHOr0 KOH(IIIKTY, JOCTaTHHOIO MIPOIO BPETyJIbOBAaHI Ta CUCTEMATHU30BaHI Y
IIpaBi ormepariu.

Harnpuknaz, ycHimHICTh Takoi cucTeMaTu3allii MmiATBep/KeHa BUAAHHAM Y
30poitanx cunax CIIA [loBigHuKa 3 onepariiiHoro mnpasa, skui mopiudo 3 2000
POKy TyOJIIKy€e BiIUI MIXKHAPOIHOTO Ta ONepalliifHoro npapa. JlOBITHUK MiCTHUTh
Taki pO3JLIU: CTPYKTypa 1 CKJIaJ0Bl HAI[IOHAJIHHOI O€3IMEKH, MPABOBl ACHEKTH
0o0’eTHAHUX oOmepaliid, 3aCTOCYBaHHS CHJIM, MpaBO 30pOMHUX KOH(IIIKTIB,
MDKHAPOJHE MPABO MpPaB JIOJUHU, 3aTPUMAHHS M TOMUTH, YTOIU MPO CTATYC CHJ,
iHpopMaIliiiHl Ta KiIOepHETHYHI Omepallii, onepaiii B MOBITPi, HA MOP1 i CyXOA0Ii,
BIiICbKOBa MIATPUMKA OMEpalliii 3 MUBUIBHOIO 3aXMCTY, 3aXUCT TPHUPOIHBOTO
cepeoBUINa, MPOIEC MPUUHSTTS pillleHb MiJ 4yac OOMOBUX JIii, IPaBOBI aCHEKTH
IUTAaHYBaHHsS Olepalii Ta TMpaBoOBe 3a0e3MeueHHs iX BEACHHS, 1HO3EMHA
ryMaHiTapHa JI0NIOMOra, BIIIChKOBE NMPAaBOCY/s, €BaKyallisi HEKOMOATaHTIB TOIIO
[5, c. 165].

Y HOpuanunomy nosigauky HATO, axuit y ctucniii ¢popMi MakCUMalIbHO
TOYHO B1AOOpakae NPaBOBl, MOJITUYHI Ta NPAKTUYHI MO3ULII AJIBSHCY,
OKpPECIICHO, 30KpeMa, Takl MpaBOBI aCMEKTH KOATIIIHHUX omeparliii, sSK MpoIec
OPUMHATTS pIilIeHb, MPAaBO MIDKHAPOJHUX OpraHi3alii, MpaBoBe 3a0e3Me4YeHHs
JISIBHOCTI  AJIBSIHCY, KaJpOBl NUTAHHS, PECYPCHI, (PIHAHCOBI Ta JIOTICTUYHI
acCIleKTH, MPaBOB1 MEXI1 1 MPaBOBI OCHOBU BOEHHUX OIeEpalliid, mpaBo 30pOoHHUX
KOH(JIIKTIB, JOTPUMAaHHS MPaB JIFOJAWHH, 3aXUCT JOBKULISA TOLIO [5, c. 165].

[Ipupogor0 BUHUKHEHHS ONEpaIlIHOrO IpaBa CJiJl BBaXXaTH HOPMH
MDKXHAPOJHOr0 TYMaHITApHOTr' O MpaBa/mpaBa 30poiHUX KOH(IIKTIB, IpaBa O0KHOBO1
MiATOTOBKH, TUTAHYBAHHS Ta 3aCTOCYBaHHS BIMCHK Y X011 30pOHHOr0 KOH(MIIKTY.

Konuyenmyanoni 3acadu Heo0OXiOHOCmI IHKOpnopauii 2pynu HOpM
MINCHAPOOHO20 2YMAHIMAPHO20 NPAsA/npasa 30poluHUX KOHIIKmie ¢ okpemuil
npagoeuil incmumym — IHCIUmMYm OnepayiiiHozo npasa AaK 0OHY 3i CK1a008uUx
cucmemu BiliCbK08020 npasa YKpainu.

MeTtoro Oynb-IKOTO TIpaBa € peaizallis WOro COIIaTbHOI IIHHOCTI B JKHUTTI
JIOJUHYU, CYCHUIbCTBA Ta JIEpXkKaBU. 3 OIJIAJY Ha 1€ y XOJIl IUCKYCii MOTPIOHO
BU3HAYUTH METY OIEpallifHOrO MpaBa, fKa Hagall Ma€ CTaTH OCHOBOIO IS



BIIPOBA/DKCHHSI HOPM TIpaBa 30pOMHUX KOHQJIIKTIB y CHCTEMY HAIIOHAIHHOTO
npaBa YKpaiHH 3arajioM i 6e3mocepeiHbO Y KOHTEKCTI OMepaniiHoro mnpasa — y
CUCTEMY BIHICHKOBOT'O MpaBa.

OpHak cydacHa HalliOHATbHA FOPUIMYHA HAayKa e HE MA€ €UHOTO MiIXOTy
JI0 PO3YMIHHS CYTHOCTI IHTerpamii HOPM MDKHAPOAHOTO TYMAaHITAPHOTO
npaBa/mpaBa 30pOHUX KOH(IIIKTIB Yy MPOIEC BIMCHKOBOrO IJIaHYBAHHS IIiJl 4Yac
OoloBUX AiH, sikuii OM HaOyB HEOOXIJTHOI 3HAUYILIOCTI CEepeJ 1HIIMX 1IHCTUTYTIB B
CUCTEMI BIICHKOBOTO TpaBa YKpaiHu.

Ha cporomni VYkpaiHcbka JepkaBa TmepeOyBae B EMILEHTPI MOJIMH,
OJTHOYACHO  BimOmBaroun 30poifHYy arpecito  pociiicekoi  (demeparii  Ta
HAOIMKAIOYMCh JO CTAHJApPTIB, a B MEPCHEKTHBI 1 BCTYNY 10 HAWMOTYXKHIIIUX
iHTerpamiianx 06’eaHanp cydacHocTi — Opranizamnii [liBHIYHOATIAHTUYHOTO
noroopy (HATO) Ta €sponeiicbkoro Coro3y (€C). LliakoM j0ridHo, M0 caMme B
YKpaTHChKiil HalllOHANbHINA CUCTEMI MpaBa MOCTYMOBO BUOKPEMIIOETHCS 1HCTUTYT
OIepalliifHoro mpaBa B MeXax raiy3i BiliCbKOBOr0 MpaBa, (PyHKI1OHYBaHHS SKOTO,
Ha Halll OTJIsA, AOULIBHO 3anmpoBaautu 3a mojemto CIIA.

BpaxoByroun, mo MiKHapOJHE CIIBTOBAPUCTBO Y TPETbOMY THUCSYOIITTI
ICHye B YyMOBaX IIOCTIHHOI 1HTeHCH}IKaIlli HayKOBO-TEXHIYHOTO TIPOrpecy,
pe3ynbTaTu SIKOTO HEMHHYYE BIUIMBAIOTh 1 HAa PO3BUTOK BIHCHKOBOI CIpaBU B
VYkpaini, 110 BiOOpa)kaeTbCsl Yy CTBOPEHHI HOBUX BHUIIB 30p0i, YIOCKOHAJIECHHI
HasiBHUX 3ac001B BeJeHHS 30pOoifHOiI 0OpOTHOM (HampHKIIA/, IITYYHOTO IHTEIEKTY
a00 Ha3eMHUX pOOOTHU30BAHUX CHCTEM ), BUOIp MOZEINI 3alIPOBAIKEHHS “IHCTUTYTY
olepaniiHoro ImpaBa”’ Ma€e BpaxOBYBaTH HOPMH HE JIUIIE MIKHAPOIHOTO
TYMaHITAPHOTO TpaBa/mpaBa 30pOMHUX KOH(IIIKTIB, a ¥ HallOHAJbHOIO
3aKOHO/IaBCTBA, BIACHOIO IPABOBOIO PEXKHUMY, 3MICT SIKOTO BHU3HAYA€THCSA
0COOJIMBOCTSIMH BIHCHKOBOI CITYKOU.

Hamnpuknazn, II. I1. Boryupkuidi 0 3MICTYy CHCTEMH BIMCHKOBOIO IIpaBa
NOPOIMOHY€E BKIIOYUTH TaKe I1HCTUTYIIIIHE YTBOpEHHS, SK “mpaBo O0HOBOT
MiJTOTOBKM Ta 3aCTOCYBaHHS BiMChK™ (BiiiChKOBO-OIepailliiine npaso) [6, c. 148].
HaykoBenp BBaxkae, 1o “BiiCbKOBO-OIEpalliiHe MpaBo” — 1€ MEBHA CYKYIHICTh
HOPM 1 BHU3HAYEHUX BIMCHKOBUM 3aKOHOJIABCTBOM TMPAaBUJI TOBEAIHKH, 10
YTBOPIOIOTh ~ MDKTally3€BUH 1HCTUTYT BIHCHKOBOTO TpaBa Ta MOKJIUKaHI
3a0e3reuyBaT MPABOBE PEryJIOBaHHS JISVIBHOCTI BIMCHKOBUX (OpMYBaHb,
BIMCHKOBOCIYKOOBIIIB 1]l 4ac OOMOBOI MIATOTOBKH Ta OOMOBOrO 3aCTOCYBaHHS
BIMCBK Yy 30poitHOMYy KOHITIKTI [6, ¢. 157].

[Toromxyemocs 13 3ampornonoBanuM II. I1. Borympkum 3micToM cucTeMu
BIICBKOBOTO TIpaBa, aje¢ BBAXKAEMO, IO KIOYOBUMHU EIEMEHTAMH 3MICTY
omepariiiHoro  mpaBa, KpiM  JiSUIbHOCTI  BIMCHKOBOIO  KOMaHJyBaHHS,
BIHCHKOBOCITY>)KOOBIIIB TIiJ] Yac MiArOTOBKM BIHCHKOBUX OIEpaiiii Ta 00i0BOro



3aCTOCYBaHHS BIMCBK Yy 30pOoifHOMY KOHMJIIKTI, CIiJ BBa)XaTu MIKHAPOIHE
ryMaHITapHE IPaBO, HOPMH BIMCHKOBO-3aMIHICTPATUBHOI'O IpaBa B YAaCTHHAX
yIPaBIIiHHS OTMEpalisiMHi, TUIAHYBaHHs OMepalliii Ta MpaBOBOTO 3a0e3MeueHHs X
POBECHHS.

He Buximkae CyMHIBIB MpEAMET MPABOBOIO PETYyIIOBAHHS OIEPaIiifHOTO
npaBa, skui, Ha aymky II. II. bBorymekoro, mnposBISIETBCA Kpi3b IPUIMY
BPETYJIIOBAHHS BIMCHKOBO-NIPABOBUX BIJHOCHH, SIKI CTOCYIOThCSI MiATOTOBKH,
oprasizairii, TpoOBEICHHs OMeparliii Ta 3aXUCTy UBUIHLHOTO HACEIEHHS, YIaCHUKIB
1 xkepTB 30poiiHOro KoH(MIiKTy. BoaHouyac iMmepaTMBHUN METOJ MPABOBOTO
PETyJIIOBaHHS OIEpaIlifHOrO TpaBa Jla€ 3MOTY OKPECIUTH HOro crnernudiky B
cucTeMi BICHKOBOIO MpaBa Y KpaiHM.

3 npuBoxy cremudiky mpexMera onepariitHoro npasa B. M. TTammHchkwuii
OJIHIEI0 3 TPyl OJHOPIAHUX CYCHUIBHUX BITHOCHH Yy cdepi 3a0e3reueHHs
BIMCHKOBOi Oe3mekn Ta OOOpOHM JAEpX aBU BBaXXKA€ CYCHUIbHI BIJHOCHHH, LIO
BUHUKAIOTH Yy MPoILIeci 30pOitHOr0 KOHPIIIKTY 1 CTOCYIOThCSI aCIIEKTIB OMEPaTUBHO-
TaKTUYHOTO YIPaBIIHHS BiMiCbKaMU MiJ Yac BeAcHHS OoWOBHX i, YueHui
BBaXKa€, HI0 I Tpyna CYCNUIbHUX BIIHOCHH Oe€3MocepeaHho OB’ s3aHa 3
yOJITYHOIO YIPABIIHCHKOKO JISUTBHICTIO 1 HAJICKUTH JI0 aMIHICTPATUBHOI'O TPaBa,
dKa, Ha JAYMKY 3axiIHUX Ta JEAKUX BITUM3HSHHUX MPEACTaBHUKIB CYy4aCHOI
IOPUINYHOI HAyKH, PETyJIO€ThCS HOpPMaMH ONEPaTUBHOTO abo0 BiMCHKOBO-
orepaTHBHOrO TmpaBa. Ha JOyMKy HayKoOBIl, ‘“pO3BHTOK 3a3HAYCHOI TPYIH
CYCHUIBHHUX BIJHOCHH TIOB’S3aHUM 3  IMIUIEMEHTAIIE0 B  HAIllOHAJIbHE
3aKOHOJJABCTBO HOPM MIKHAPOJHOTO IMpaBa, MEpPeAyCciM HOPM, SIKI PEryJIOITh
CyCIUIbHI BIIHOCHUHU B niepios 30poitHoro KoHQmikty” [7, c. 89].

YacTKoBO MOroJKyemMocs 3 norisaaamu B. . ITammHCBKOr 0, aj1€ BBaXKaEMO,
0 MWTaHHA MIATOTOBKM, OpraHi3alii, MPOBEACHHsS oOmepaliid, 3aCTOCYBaHHS
BIMCBHK (CHJI) Ta 3aXUCTY IMBUIBHOTO HACEJIEHHS, YYaCHUKIB 1 KEPTB 30pOHHOTO
KOH(JIIKTY TOB’si3aHE 13 BUHUKHEHHSIM CaMe BIMCHKOBO-IIPABOBHX BIJIHOCHH, SIKi
YTBOPIOIOTh MEBHY CYKYMHICTh HOPM IHCTUTYTY ONEpPAIIHHOrO IpaBa B CUCTEMI
BIICHKOBOTO TpaBa YKpaiHH.

OyYHKIISIMA ~ ONEpalifHOrO0 TpaBa HEOOXIIHO BBaXKaTU PETYISTUBHY,
OXOpPOHHY, KOOPJIMHYIOUY, IPEBEHTUBHY Ta 3a0€3M1eUyBaJIbHY.

PerynsaruBHa (yHKIIS onepaliifHOro rnpasa MoJjsira€ y BUMHEHHI BIUIUBY Ha
dopMyBaHHS pillIeHh YIOBHOBAXCHUM KOMAaHyBaHHSIM Ha BUIAHHS BiHCHKOBHUX
Haka3iB IIOJI0 IPOBEAEHHs orepamii (0oroBux mii). 3a3HadyeHa (yHKIS cTae
OCHOBOIO [IJIsl OLIHIOBAHHS BIJNOBIAHOCTI BIMCHPKOBHX HaKa3iB 1 CTaHy iX
BUKOHAHHS BHMOTaM  IMIJIEMEHTOBAHUX y  BHYTPIINIHE  3aKOHOJABCTBO
MDKHAPOJHUX HOPM, SIKI MICTSThCS Y BIIMOBITHUX KOHBEHIIISIX.
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OxopoHHa (yHKIIS OmepaliiHOro mnpaBa BHU3HA4Ya€ Ti BICHKOBO-TIPABOBI
BITHOCHHM, SIKI MOTPEOYIOTh OXOPOHHU 3 BUKOPUCTAHHSM IMPABOBOTO PEXHUMY, LIO
00’€THY€ MOKJIMBOCTI IHIIIKUX Tady3edl HalliOHaJLHOTO a00 MIKHAPOIHOTO TMpaBa
JUISL JOCSITHEHHS YCIIXY IMiJ1 Yac MPOBEICHHs onepailii (00MoBUX JIii).

Koopnunytoua ¢yHKIS omepariiHoOro TpaBa Tojsrae y 3a0e3nedeHHi
B3a€EMOJIIi PI3HUX CTPYKTYPHUX MIAPO3AUIIB BilicbkoBoro mtady (S, G, J) Ha
KOPUCTh BUKOHAaHHS 3aBJaHb, IOCTABJICHUX IM TiJ 4ac OOMOBOI MiArOTOBKH,
TUTAHYBAaHHS Ta 3aCTOCYBAaHHSI BIUCHK (CHJT) Y 30pOHOMY KOH(JIIIKTI.

[IpeBenTuBHAa (QYHKIlIS OlepaliifHOro MpaBa JJa€ 3MOTYy BHU3HAYUTH 1
peaizyBaTd OpTraHi3alliiHO-TIPaBOBlI Ta BINCHKOBO-aJMIHICTPATHBHI 3aX0Iu 13
3amo0iraHHs  3arpo3aM  MOTEHLIHHOro  abo  peajlbHOr0  HEBUKOHAHHS
BiiCEKOBOCTYXOOBIsiMu ~ 30poiiHnx Cun  YkpaiHM HOPM  MiIXHApOJIHOTO
TYMaHITapHOTO TIpaBa/mpaBa 30pOHIX KOH(DITIKTIB.

3abe3nedyBanbHa (DYHKIIS ONEpaliiHOrO MpaBa MOJAraE y perysiroBaHHI
BUHUKIINX BICHKOBO-TIPABOBUX BIJHOCHH, & TaKOX [I Y CUTYaIlisX, TIOB’SI3aHUX
31 CTaHOM 30POMHOI0 MPOTHUCTOSIHHSA 13 3aCTOCYBAHHSIM PI3HUX BHJIIB 030pOEHHS.
3a3HaueHl OOMEKEHHSI He MOXYTh HE BIUIMBATH Ha OpraHi3alilo 1 MpOBEIEHHS
00MOBUX OIlepallii, 3acTOoCyBaHHs 30poi Ta 60HOBOT TEXHIKH.

OTxe, (QYHKIIOHAJIBHICTH I1HCTUTYTY ONEpPALIfHOrO MpaBa MOJSArae y
IpaBOBOMY 3a0e3IedeHH] MPOBEACHHs omepariii (00HOBUX i), 3aCTOCYBaHHS
30poi Ta OOMOBOI TEXHIKH, 3aXMCTy IMBLILHOTO HACEJIEHHS, YYACHUKIB 1 KEPTB
30pOHOI0 KOH(IIIKTY, @ TAKOXK JOCATHEHHS YCHIXY B 3aIJIAHOBAHIN Omeparii.

KOpunnunumu mxepenamu orepaiiiHoro npasa €: 1) cranmapTud B raiysi
3aXMCTYy IPaB JIOAUHY M1 Yac 30pOMHOro KOHQIIIKTY; 2) cTaTyTH, OOMOB1 CTaTyTH
1 MMOJI0KEHHS, SIKI CTOCYIOThCS BIMCHKOBOI CITY>KOH, CTaTyCy BIHCHKOBOCTYKOOBIIA,
00IOBOT TOTOBHOCTI, Oprasizauii BUKOHaHHS OOMOBHX 3aBIaHb; 3) MpPaBOBHIA
NOPSAJIOK BICHKOBO-MOPCHKOI, BIMCHKOBO-TIOBITPSHOI Ta BIMCHKOBO-KOCMIYHOI
JISJIBHOCTI; 4) YMOBM ¥ MeXl 3acToCyBaHHS 30poi Ta 030poeHHST B OOMOBIH
oOcTaHOBLI; 5) mpaBwia BeIECHHA BIMHU; 6) MOPSAOK 1 MpoueAypa YKIaJaHHS
MDKHApPOJHUX JOTOBOPIB TPO  BIMCHKOBE CHIBPOOITHUIITBO; 7) TMpaBuia
3aTpUMaHHs Ta JOMUTY; 8) MpoIec NPUUHATTS PIillleHb MiJ Yyac OOWOBHUX Iii; 9)
HaKa3! 1 pO3MOPSKEHHS] KOMaHANpa 3 MiATOTOBKH, TUIAHYBaHHS Ta 3aCTOCYBAHHS
BIMCBK (CHII).

Ha wnam mnormsaa, Bci 3a3HavyeHl IOPUAMYHI JKEpena IpaBa oOmepaiii
noTpiOHO TpeaMeTHO ab0 TEeMaTUYHO I1HKOPIOPYBaTH B HOPMAax I1HCTUTYTY
orepauiiHoro mnpasa, 0e3MocepeHbO MOB’ I3aHUX 13 CUCTEMOIO BIMCHKOBOTO IIpaBa
Ykpainu.

[HTerpoBaHICTP HOPM ONEPALIHOrO MpaBa B MeXaxX Tally3i BilICBKOBOIO
npaBa MOSCHIOETHCS TUM, L0 y MPOIEC] MPUHHATTS pIIICHb KOMaHAYBaHHA Mae
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y3roJDKyBaTH TaKTH4YHI, ONEpPATUBHI 1 CTpaTEriyHl I JOCATHEHHS BIHCHKOBOI
nepeBarn 3 HEOOXIAHICTIO KOMIUIEKCHOTO MiJIXOAYy [0 3aXHUCTy LMBUIBHOTO
HACEJICHHS, BpPaxXyBaHHS TOJITUYHUX IMPOIECIB, CTPATEriYHMX KOMYHIKaIii 3
IPOMAJISHCBKUM CYCH1JILCTBOM, 3a0€3ME€UeHHsI KIOEpHETUYHOI OE3MEeKU, 3aXUCTY
JIOBKIJUTSI, PO3YMIHHS Ta TOBard J0 TMpaBa, KyJIbTypu 1 3BHYAiB KpaiHU abo
MICIIEBOCT1 TiepeOyBaHHs Toulo [5, ¢. 165].

OTxxe MeTol  BIMCHBKOBOrO TMpaBa € 3a0€3MEUeHHs  €JHOCTI 1
B3a€EMO3JIKHOCTI KOMIIOHEHTIB TaKOro  IHCTUTYIIIHHOTO yTBOPEHHA, SIK
orepauiiHe IpaBo Ha OCHOBI HOro (pyHKIIIOHATBLHOTO MPU3HAYECHHS, 3yMOBJIEHOT O
IpeIMETOM 1 METOJIOM TMPaBOBOTO pEryjaioBaHHSA. Y CBOKO dYepry, Mera
OTIepaIlifHOTO TpaBa MoJsArae B JOCATHEHHI YCIIXY i Yac MPOBEICHHS oreparlii
(00OpOHHOI,  HACTymallbHOI,  cTaOLTI3alliiHOI), TPaBOBOMY  3a0e€3IE€YEHHI
MiATOTOBKA Ta OOMOBOrO0 3aCTOCYBaHHS BIWCHK Yy 30pOMHOMY KOH(QIIKTI,
3a0€3MeUeHHI 3aXUCTY YYACHUKIB 30pOMHOr0 KOH(IIIKTY.

Ilpakmuuna cknadoea 3acmocy6anHsa HoOpm “onepayiitnozo npasa” y
npoueci npuiltHamms piviensb nio yac 60iuoux oiil

ImnepatuBHicTs HOpMU cT. 35 poszaury I “Meroaum Ta 3acobu BeneHHS
BitHK [logaTkoBoro mnpoTokony Bim 8 depBHA 1977 poky no JKeHEeBChKHUX
KOHBEHIII BIJ 12 cepnus 1949 poky, 10 CTOCYETBCA 3axXUCTY IKEPTB

‘y pasi
OyIb-IKOro 30pOMHOTO KOH(UIIKTY IPaBO CTOPIH, 5K1 MepeOyBarOTh Y KOH(IIIKTI,

(9

MixHApoaHUX 30poriHux KoHIikTIB (IIporokon 1) [8] mepenbauae, 110

oOupaTtu MeTou ad0 3acO0M BEECHHS BITHU HE € HEOOMEXKEHHUM .

Came “oOMexeHICTh TpaBa” i CTOPIH KOHQIIKTY Yy METoJax Ta 3aco0ax
BEJICHHS B1IHU 3000B’s3y€ yYaCHHUKIB KOH(IIKTY BPaXOBYBATH MOKJIMB1 HACIIIJIKU
30poiiHOro KOH(MIIIKTY BIIHOCHO THX, XTO HEe Oepe ydacTi B 00MOBHUX AisfX ab0 Bke
OpUNUHUB 1€ pooutH. [lep:kaBa 3000B’s3aHa 3a0e3reyyBaTH BUKOHAHHS HOPM
MDKHApOJHOr0 I'yMaHITapHOIro MpaBa, IHTErpyroYH NpaBo 30pOMHUX KOH(IIKTIB Y
BIMCHKOBO-TIPABOB1  KEpiBHI  JOKYMEHTH, CTaHIapTH BIWCBHKOBOI  OCBITH,
TPEHYBAaHHSI Ta BCTAHOBJICHHS IOPUAMYHOI BIAMOBIIAIBHOCTI 1100 3a0€3MeYuTH
TaKy TIOBEAIHKY YYacHUKIB 30poiHOro KOHQIIKTY, sika O BiAmoBizana
MDKHApOJAHOMY I'YMaHITApHOMY IPaBy.

B nocmimxennsx II. I[1. borymekoro Bu3HaueHO, MO 00 €KTH BINCHKOBUX
MPaBOBIIHOCUH HAaOyBalOTh KOHKPETHOCTI BIAMOBITHO JO  OCOOJIMBOCTEH
OpeIMETHOI cepu BIINCBKOBOrO IpaBa 1 METH, $KOI MparHyTh AOCATHYTH
YYaCHUKH BIMCHKOBHMX BIJHOCHH y KOHKPETHIM MpenMeTHiN cdepi, peanizoByroun
NEBHI COI[AJIbHO 3HAuUyIll 1HTEPECH, 3YMOBJEHI BIACHKOBOIO MISUIBHICTIO [6, C.
131].

BpaxoByroun 0co0aMBOCTI MPEeAMETHOI chepHr i MEeTy omepalliiHoro mpasa,
SK HOro 00’€KT HEOOXITHO PO3yMITH COIllajibHI, 0€3MOoCepeHhO BIUCHKOBI
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IIIHHOCTI Ta 1HTEPECH, Ha K1 CIIPSIMOBYE CBOIO JISJIbHICTD orepairiitne npapo. I1ix
yac 30pOMHOr0 KOH(UIIKTY TaKMMH IHTEpECAMHU € KUTTSA 1 0e3leka HUBUILHOTO
HACEJICHHSI, YYaCHHKIB 1 KepTB 30pOWHOr0 KOH(IIIKTY, JOCATHEHHS MepeBaru Haj
NPOTUBHUKOM BIANOBIIHO O OIEPAIifHOTO IJIaHYBaHHA 3 YpaxXyBaHHSIM
MIXHAPOHOTO TYMaHITapHOTO TIPaBa.

O0’ekTH BIMCHKOBUX TMPABOBIJHOCHH XapaKTEPU3YIOThCS HOPMATHBHOIO
0araToykJIaJHICTIO, 110 BHSIBJISIETHCS HacaMIiepen y Jeraiizauii Hopsaky Aid
KO)KHOTO Cy0’€KTa BIJHOCHH — BIMCHKOBOCIYXOOBIIIB, OpraHiB BifCHKOBOTO
YOPaBIIHHS, BIMCHKOBUX MIiAPO3ALTIB, BIMCHKOBHMX YACTHH TOIIO CTOCOBHO
pU3HAYEHHS peatizallii BCTAHOBJIEHUX 3aKOHOIABCTBOM CTAaTYCIB Y BOEHHIM cepi
[6, c¢. 132]. Tak, mo 3arajgbHUX OOOB’SI3KIB BIMCHKOBOCIYKOOBIIIB HaJekaTh
3HaHHS 1 HEYXWIbHE IOTPUMAHHS MPUUHATHX YKpPaiHOIO HOPM MIKHAPOIHOTO
TYMaHITAPHOTO TIpaBa. Y CBOI 4Yepry, KOXXEH KOMaHaup (HaYyaJIbHUK)
3000B’s13aHUI 3HATH, JOTPUMYBATHCh OCOOHMCTO Ta BHUMAaraTH BiJl OCOOOBOIO
CKJIaly HEyXWIHHOTO JOTPUMAHHA HOPM MDKHApPOIHOTO I'yMaHITapHOro mpasa [9,
c. 8, 15].

3akonom Ykpainu “IIpo mpaBoBuii pexxum BoeHHoro ctany” Big 12.05.2015
Ne 389-VIII Bu3HaueHo, 1m0 BIMCHKOBUM KOMaHIyBaHHSIM €: [ 0JJIOBHOKOMaH1yBau
36poiinux Cun Ykpainu, KomanayBau 00’ennanux cui 30poitHux Cun Ykpainu,
KOMaHJyBa4l BHUIB Ta OKpPeMHUX pomaiB BiichK (cwir) 30poiHux Cun YkpaiHwu,
KOMaH/JyBaul (Ha4aJbHUKU) OpraHiB BIHCHKOBOIO YMPABIIHHS, KOMaHIUPH
3’€/JHaHb, BIMCHKOBUX 4YacTHH 30poiHuX Cun YKpaiHM Ta I1HIIMX YTBOPEHHX
BIJIMOBITHO 7O 3aKOHIB YKpaiHM BIMCHKOBUX (opMyBaHb. Y Mexax CBOIX
NOBHOBa)X€Hb BIICHKOBE KOMaHAYBAaHHS BUJA€ 00OB’SI3KOB1 10 BUKOHAHHS HaKa3u
1 TUPEKTUBH 3 MUTaHb 3a0€3MEUYCHHS O0OOPOHM, TPOMAJCHKOI OE3MEKU 1 MOPSAKY
IPOBEJICHHS 3aXO01B IPaBOBOr0 PEeKUMY BOEHHOTO cTany [10].

Ongnum 13 CcyO’€KTIB oONEpaliiiHOro MpaBa € IOMIYHUK KOMaHAWpA 3
paBoOBOi POOOTH, SKHM IMMiJg 4yac 30pOHHOTO KOH(IIIKTY BUKOHYE OOOB’SI3KH
IOPUAMYHOIO pagHuka komanaupa. Ilig gac 30poilHOro KOHQIIIKTY FOPUIUUHUIMA
pagHUK HaJa€ KOMAHIYBAaHHIO KOHCYJbTallli MO0 JOTPUMAHHS HOPM
MDKHApPOIHOTO TYMaHITapHOTO IpaBa, MPaBWI 3aCTOCYBAHHS CHIIM Ta MPOBOJIUTH
THCTPYKTaX 0COO0BOTO CKIIaTy 3 iX BUKOHAaHHS [9, c. 49].

OCHOBHUMU 3aBJIaHHAMHM MIJPO3AUTY IOPUIUYHOTO paJHUKA €: a) HaJaHHS
KOHCY/IbTAIlIi ~KOMAaHAYyBaHHIO MIOAO JOTPUMAHHS HOPM  MDKHAPOIHOTO
T'yMaHITapHOTO TpaBa y XOJi IUIAaHYBaHHS Ta BeJEHHs orepailii (0oHoBHUX iii) Ta
MPOBECHHS 1HCTPYKTAXXKY OCOOOBOIO CKJIaIy IIOAO iX BUKOHAHHS, 0) HaJaHHS
HEOOX1HOT JOMOMOTH KOMaHyBaHHIO y BHPIIIECHHI MPAaBOBUX MUTaHb CTOCOBHO
BUOOPY crocoOy i, sikuii OyB OU OAHOYACHO 1 3aKOHHHUM, 1 €()EKTUBHUM Yy XOJI1
IUTAaHYBAaHHS Ta BeAeHHs onepauii (00HoBUX [1if); B) O3HAHOMIIEHHS 3 IUIAaHAMH
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MalOyTHIX BOEHHMX JIM JJIS OIIIHIOBaHHS iX BIAMOBIJIHOCTI HOPMaM 1 BUMOTaM
3aKOHOJABCTBAa, MDKHAPOAHOTO TYMaHITApHOrO IpaBa; I) IMpaBOBa OLIHKA 1
BI3yBaHHS TMPOEKTIB OmNepaTuBHUX (OOWOBMX) Ta IHIIMX JOKYMEHTIB Iepe
OPUUHATTAM BIANOBIIHUM KOMaHJyBadeM (KOMaHAMPOM, HAYAJbHUKOM) PIlIEHHS
Ha BeJICHHS orepaiii (00HoBUX iii) Ha 1X BiANOBIIHICTP HOPMaM 3aKOHOABCTBA,
y TOMY UYHCIl HOpPMaM MDKHApOJHOIO TyMaHITapHOro IIpaBa; J) HaJaHHSA
JIOTIOMOTH KOMAaHJIYBaHHIO Yy BUPIIICHHI BUHUKIUX MMPABOBUX MHUTAaHb, YCYHEHHS
MPABOBUX TMEPEIIKOJI, 10 MOXYTh BHHUKHYTH Yy XOJ1 IJIAaHYBaHHS Ta BEICHHS
omnepauii (0oMoBuX Jiit); €) yyacTh y IUIaHyBaHHI 3aCTOCYBaHHS BIMCBK (CHJI) Ta
THIITUX CKIIQJOBUX CHJI 000pOHH B omeparlii (00HoBUX MisiX).

OT1xe, cy0’ekTaMu OmnepaliifHOro IpaBa € BIiCbKOBOCITYKOOBIII, KOMaHIUPHU
(HayaJbHUKH), BINCHKOBE KOMaHAYBaHHs, SIKl1 TOTYIOTh, IUIAHYIOTh, 3a0€31€4YI0Th
Ta 3aCTOCOBYIOTh BIMCHKOBI MIAPO3IUIN B omepairisix (00MOBHUX JisX).

OmnepartiiiiHe paBO Ma€ CTATH 3aMOPYKOIO 3aMPOBAHKEHHS TaKUX ITAOHUX
poreayp, SAKi 3a0e3medyBaTUMyTh PO3POOJICHHS BiMCHKOBUX TUIaHIB 1 HaKa3iB 3
HaJIeKHUM Ta €()EKTUBHUM BUKOPHUCTAHHSIM HOPM IIpaBa 30pPOMHUX KOH(IIKTIB B
oTepaniiHii mpakTUIll (TIPAKTUIIl BEICHHS OOHOBUX i), 10 3MEHIITYBATUMYTh
TaKUM YHHOM HaCHiAKU 30poHHOro KOHQIIKTY ISl THX, XTO Oepe ydacTh y
00iioBUX AisiX a00 BXKE MPUMUHUB 11e poouTu. Onepartliiine NpaBo MpU3HAUYCHE IS
nocIa0JIeHHs] HETaTUBHUX HACIIKIB BIHHU B TYMaHITapHIN cdepi.

BucHosku

TakuM 4yMHOM, KOHILETIIIS 3apPOBAKEHHS IHCTUTYTY OIEpalifHOrO MpaBa
Ja€ 3MOry IHTErpyBaTM HOPMH MDKHApPOJHOIO TYMaHITApHOIO IIpaBa/lpaBa
30pOoMHNX KOH(IIKTIB y CHCTEMYy BIHCHKOBOTO IMpaBa YKpaiHW, HAMTOBHIOKOYH iX
rMOOKMM 3MICTOM. XHMOHO, HAa Halll MOIJISi/, ITHOPYBaTH IMOTEHLIMHI HAyKOB1
JNOCSATHEHHS MIDKHAPOJHOIO TyMaHITapHOrO IMpaBa, aJ»)K€ OCHOBHOIO METOIO
OmeparifHoro mpaBa Mae CcTaTH 3a0e3MedYeHHs BIAMOBIIHOCTI BHYTPIIIHHOTO
3aKOHO/IaBCTBAa MIKHAPOIHUM CTaHIapTaM.

Ha cvoroani mu ¢opmyeMo ormepaltiiiiHe MMpaBo, a MOTIM Omeparliiiie mpaBo
O0yne popmyBatu Hac.

[lutaHHS TPO PO3BUTOK OMNEPAMIMHOrO TpaBa MOTPIOHO PO3TILAATH 32
JBOMa AacleKTaMH: SK Taly3b BIMCHKOBO-TIPABOBUX 3HaHb, TOOTO CHCTEMY
HAyKOBUX 3HaHb NPO BIAMOBIIHUNA MIKTaly3€BHIM 1THCTUTYT BIHCHKOBOTO MPaBa; K
CHUCTEMHY €IHICTh BUIMOBIAHUX HOPM BIHCBKOBOTO IIpaBa Ta MIXKHAPOIHOTO
FYMaHITAPHOTO TpaBa, M0 PEryJIlO0Th BIMCHKOBO-NIPaBOBI BIJIHOCMHU 3
MiATOTOBKY, TUIAHYBAHHS Ta BEJICHHS OOWOBUX JIH IMi 9ac 30pOWHOTO KOHQIIKTY,
3actocyBaHHs 30poitHux Cun YkpaiHu, IHIIUX YTBOPEHHUX BIAMOBIAHO J0 3aKOHIB
VYkpainu BiiicbKOBUX (DOPMYBaHb 3TiTHO 3 BUMOT'aMH 3aKOHO/IABCTBA.
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